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In the United States Court of Appeals 

for the District of Columbia Circuit 

No. 9981 

Hubert H. Council, appellant 

v. 
Donald Clemmer, director department of corrections, 

APPELLEE 

BRIEF FOB APPELLEE 

counterstatement of the case 

This is an appeal from an order dismissing the appel¬ 
lant’s amended petition for writ of habeas corpus, filed in 
the United States District Court for the District of Colum¬ 
bia on January 27,1948. 

On June 23, 1946, appellant was sentenced to imprison¬ 
ment for a term of eight months to three years following his 
conviction of the crime of robbery. A motion for new trial 
was denied and no appeal was taken from the judgment. 
The appellant was confined in the Reformatory at Lorton, 
Virginia, and on March 24,1947, filed a petition for writ of 
habeas corpus in the District Court. The writ was not issued 
and the petition was dismissed. From this order appellant 
took an appeal to this Court, which, on December 29,1947, 
ordered the case remanded to the District Court to permit 
the appellant to amend his petition for writ of habeas corpus 
and to have a hearing thereon. Council v. Clemmer,- 
U. S. App. D. C.-, 165 F.2d 249 (1947). Its mandate 
issued January 14,1948 (R. 68). On January 27, 1948, the 
appellant filed his amended petition in the District Court 
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(R. 72), along with affidavits of bias and prejudice against 
Judges Bailey, Schweinhaut, Keech and Curran of the Dis¬ 
trict Court (R. 100-103). On January 29, 1948, appellant 
filed a motion to disqualify every judge of the lower court 
except Judges Goldsborough, Pine, Holtzoff and McGuire 
(R. 104). The District Court vacated its judgement of March 
24,1947, and assigned John J. Wilson, Esquire, to represent 
the petitioner (R. 106). Mr. Wilson withdrew as counsel 
and, subsequently, Jacob Gordon, Esquire, was assigned to 
represent the petitioner. 

On May 20, 1948, the District Court issued a writ of 
habeas corpus (R. 110) and a hearing was held pursuant 
thereto before Judge Pine on May 24, 1948 (R. 1). The 
appellant was present and was there represented by Mr. 
Gordon. The amended petition set forth seven grounds 
which the appellant alleged entitled him to be released from 
custody. The issues raised were the same as those before 
this Court in appellant’s earlier appeal, and are here listed 
in the exact order as they were presented to the lower court 
in the amended petition: 

1. Denied assistance of counsel at preliminary hear¬ 
ing in violation of Sixth Amendment. 

2. Denied assistance of counsel at arraignment on 
indictment in violation of Sixth Amendment 

3. Trial court at beginning of trial with uncalled for 
remarks stating that the defendant could not take 
the witness stand or testify prejudiced the jury 
against defendant constituting denial of due proc¬ 
ess. 

4. Defendant not identified. Insufficiency of evidence. 
5. Jury was tampered with to inform them defendant 

had a prison record in violation of due process. 
6. Prosecuting United States Attorney permitted by 

the Court to tell the jury that defendant had a 
prison record. 

7. Hearing on motion for new trial held in absence of 
defendant violating the rule of due process (R. 83). 

The hearing was begun by Mr. Gordon who made a short 
statement and then called the appellant to testify. Follow¬ 
ing the testimony of the appellant, the appellant rested his 
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case (R. 39). The appellee called Mr. Cecil Heflin, the 
Assistant United States Attorney who prosecuted the case 
in which the appellant was convicted, and Mr. Robert L 
Miller, the attorney who represented the appellant at the 
trial. The appellee introduced into evidence the original 
petition filed by appellant, the record of the original trial, 
and the transcript of the proceedings in the original trial. 
After both sides had completed their cases, the court ruled 
that the writ would be discharged and the petition dismissed 
(R. 68). On June 3, 1948, the court issued its findings of 
fact and conclusions of law (R. 112) and entered its formal 
order (R. 114). Thereafter, the appellant was granted leave 
to proceed on this appeal without prepayment of costs (R. 
115). 

SUMMARY OF ARGUMENT 

There are but four issues presented on this appeal for the 
consideration of this Court. 

The first issue arises because the appellant has challenged 
the findings of fact made by the lower court on appellant’s 
third, fourth, fifth and sixth allegations, which findings 
were, respectively, that the trial judge did not state before 
the jury that the appellant would not take the witness stand 
to testify, that there was substantial evidence of appellant’s 
identification and guilt, that the jury was not tampered 
with to inform them that appellant had a criminal record, 
and that the Assistant United States Attorney who tried 
the case did not tell the jury that defendant had a criminal 
record. The appellee contends that the appellant did not 
establish those allegations as true by a preponderance of 
evidence and that the findings of fact must be shown to be 
clearly erroneous before they can be disturbed by this 
Court. These findings are substantially supported by the 
evidence, and before they can be set aside it is incumbent 
upon the appellant to show them to be clearly erroneous, 
which he has not done. 

The second issue presented to this Court is the correctness 
of the conclusions of law made by the court below, and arises 
from appellant’s position that the lower court’s conclusions 
of law on appellant’s first, second and seventh allegations, 
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which were found to be true in fact, were erroneous. The 
first allegation was that appellant did not have counsel 
when he pleaded not guilty at the preliminary hearing; the 
second allegation was that he did not have counsel when he 
pleaded not guilty at the arraignment; and the seventh alle¬ 
gation was that he was not present when his counsel argued 
the motion for new trial. The lower court found as a matter 
of law that none of these grounds entitled him to be released 
in a habeas corpus proceeding; the appellee submits that 
none of these is a ground for relief in habeas corpus. 

The third issue arises only if the Court should find against 
the appellee upon the first issue. It is the position of the 
appellee that even if this Court should find that appellant’s 
third, fourth and sixth allegations are true, these grounds 
do not constitute valid grounds for relief in habeas corpus. 
As for the fifth allegation, that the jury was tampered with, 
the appellee is of the opinion that this, if true, might be a 
sufficient basis to allow relief pursuant to a writ of habeas 
corpus. This was not, however, substantiated by the evi¬ 
dence adduced at the hearing. 

The fourth issue presented is brought about by appel¬ 
lant’s alleging four new grounds in his brief on appeal which 
he claims entitle him to be released. These grounds are as 
follows: 

A-l. 4 * Appellant-petitioner alleges that the trial rec¬ 
ord discloses that by the contradiction of his testi¬ 
mony the complaining witness admits that he had 
no money at the time of alleged robbery and that 
such perjury was plainly suborned within the pre¬ 
cincts of the court itself by Detective Reinhardt. 
(Please see Page #13 . . . Transcript of Trial.) ” 

A-2. “That the trial record discloses that the trial 
judge was either so biased and prejudiced against 
the defendant as to prevent a fair trial, or so 
neglectful and indifferent toward his oath of office 
to protect the constitutional rights of the accused 
as to border on nonfeasance—either was a denial 
of due process.” 

A-3. “That although Detective Reinhardt was lying 
outright when he testified that defendant had ad- 
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mitted to the police that he had committed the 
alleged robbery, nevertheless, such testimony, see 
page 17, Trial Transcript) coupled with the fact 
that appellant-petitioner was illegally held incom¬ 
municado by the police for thirty-three hours, 
constitutes a glaring violation of due process un¬ 
der the rule of Supreme Court in McNabb v. 
Tennessee, 318, U. W. 332 and Akowsky Case in 
this Court, No. 9157—1946.” 

A-4. “No testimony or evidence in the record to es¬ 
tablish the sites of alleged robbery as being within 
the District of Columbia or jurisdiction of the 
trial court.*’ (Ap. Br. p. 4) 

It is our position that the Court should not consider these 
questions as they were not raised in the court below, that 
they are not grounds for relief in a habeas corpus proceed¬ 
ing, and that they are covered inferentially by the findings 
of fact of the lowTer court. 

ARGUMENT 

I 

The findings of fact have not been shown to be clearly 
erroneous and, therefore, should not be disturbed. 

Appellant has seen fit to challenge the findings of fact 
made by the District Court on his third, fourth, fifth and 
sixth allegations. A perusal of the transcript of the hearing 
will show that he failed completely to prove these allega¬ 
tions in the lower court and an examination of his brief will 
show that he has not established that the findings of fact 
are clearly erroneous. 

The hearing was held before Judge Pine1 on May 24, 
1948, and appellant was there represented by Jacob Gordon, 
Esquire, who presented appellant’s case. A copy of the 
transcript of the trial had been requested by the counsel and 

1 It is interesting to note that despite appellant's earlier approval of 
Judge Pine to be the judge in the hearing, (R. 104), he now contends that 
Judge Pine was not in a position to act freely because the original trial 
was before Chief Judge Laws (App. Br. p. 3). Obviously, such a conten¬ 
tion has no merit. 
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had been furnished him before the hearing (R. 6). The 
appellant himself testified, and at the conclusion of his 
testimony was asked if he had anything more he wished to 
present to the court, to which he replied he did not (R. 14). 
Every opportunity was given to present whatever evidence 
he had to support his allegations. The appellee then pro¬ 
ceeded to put on its case, and counsel for appellant cross- 
examined its witnesses (R. 45, 51, 53). The Judge himself 
examined each witness and was exceedingly careful to make 
certain that the hearing was complete and thorough (R. 59, 
60, 65). The hearing was fair, full and in total accord with 
the earlier opinion of this Court. 

It is the appellee’s position that the findings of fact made 
by the lower court are correct and in accord with the evi¬ 
dence presented at the hearing held following the issuance 
of the writ and that they should not be disturbed as the 
appellant has failed to show that they are clearly erroneous. 

One of the most well established rules regarding a habeas 
corpus proceeding is that the petitioner “carries the burden 
in a collateral attack on a judgment”. Hawk v. Olson, 326 
U. S. 271,279 (1945); Williams v. Kaiser, 323 U. S. 471,474 
(1945); Walker v. Johnson, 312 U. S. 275,286 (1941); John¬ 

son v. Zerhst, 304 U. S. 458, 468 (1938). Mere allegations 
are not sufficient; they must be proven by a preponderance 
of evidence. It is not necessary that the uncontradicted 
testimony of a witness be accepted as true, for credibility 
is for the trier of facts. Hawk v. Olson, supra, p. 279. 

The lower court, after hearing all the evidence, made find¬ 
ings of fact with regard to each allegation made by the 
appellant. These findings cannot be upset by this Court 
unless the appellant establishes that they are clearly er¬ 
roneous as provided by Rule 52 of the Federal Rules of 
Civil Procedure which provides, in part, that, “• • • Find¬ 
ings of fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the trial 
court to judge of the credibility of the witnesses. * • 2 

2 Prior to the amendment of the Federal Rules of Civil Procedure in 
1947, the quoted portion was exactly as is, but was found in Rule 52(a). 
The cases following the quotation were based on Rule 52 (a), but their 
efficacy is the same. 
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Davis v. Johnston, 157 F.2d 64 (C. C. A. 9,1946); Albert ex 
rel. Buice v. Patterson, 155 F.2d 429 (C. C. A. 1, 1946); 
Alexander v. Johnston, 137 F.2d 713 (C. C. A. 9, 1943); 
Kelly v. Johnston, 128 F.2d 793 (C. C. A. 9,1942); Macomb- 
er v. Hudspeth, 115 F.2d 114 (C. C. A. 10, 1940); Kelly v. 
Aderhold, 112 F.2d 118 (C. C. A. 10,1940). 

However, as appellant has contested the findings on his 
third, fourth, fifth and sixth allegations, and, while it is not 
felt by the appellee that the appellant’s brief has offered 
anything to prove these findings clearly erroneous, certain 
relevant portions of the transcript will aid this Court to see 
that the findings are correct. 

Appellant’s third allegation, which concerned remarks 
alleged to have been made by the trial judge to the effect 
that the accused would not take the witness stand, is wholly 
unsubstantiated, as shown by the transcript of that proceed¬ 
ing.3 No such remarks appear therein. In addition, Mr. 
Miller denied that the trial judge said anything like that 
(R. 42). 

The fourth allegation of appellant was that the evidence 
was insufficient to convict him and that he was not identi¬ 
fied. Nothing was offered at the hearing on this point. Mr. 
Gordon was satisfied to “leave five of these [seven] con¬ 
tentions with the Court” (R. 7), this point being one of the 
five. The record amply supports the finding of fact on this 
allegation. 

Appellant’s fifth allegation is that the jury was tampered 
with. This the Court found to be false. At the hearing in 
the court below the only testimony on this point was the 
appellant’s (R. 12-13). The appellant could have called his 
wife to testify on this point, but did not do so. To the con¬ 
trary, Mr. Miller, who was the person alleged to have stated 
remarks were made to the jury, was not asked whether he 
had said that or how he knew that, if he said it. The appel¬ 
lant did not establish this allegation as true, and it is sub- 

3 Appellant states that the transcript was not a complete one. However, 
it is submitted that it is the full text of the testimony and the proceedings 
and that nothing was deleted, intentionally or unintentionally, as is shown 
by the reporter’s certificate. 

i 
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mitted that this finding must stand as nothing is indicated 

in appellants brief to show it to be clearly erroneous. 
The sixth allegation of appellants amended petition is 

that the prosecuting United States Attorney was permitted 
by the Court to tell the jury that the appellant had a record. 
Other than the appellants testimony, there is nothing to 
substantiate this. In opposition, however, Mr. Miller denied 
that such a remark was made by Mr. Heflin (R. 43, 47). 
Mr. Heflin denied that he had said anything like that (R. 50- 
52). Again, appellant failed to prove his allegation and has 
not shown the finding to be clearly erroneous. An examina¬ 
tion of the transcript of the proceedings in the trial will 
show that this was not said. 

The appellee submits that appellant failed to establish by 
a preponderance of evidence the truth of his third, fourth, 
fifth and sixth allegations and has similarly failed to show 
upon appeal that the findings of fact are clearly erroneous. 

II 

Pleas of not guilty in absence of counsel at the preliminary 
hearing and arraignment and absence of accused at argu¬ 

ment of motion for new trial do not constitute bases 
for relief by writ of habeas corpus. 

The right of a defendant to have counsel at a trial, unless 
intelligently waived, cannot be disputed; a conviction with¬ 
out such assistance is void. Johnson v. Zerhst, supra. How¬ 
ever, the right to counsel is for the protection of the accused 
to assure that his fundamental rights will not be impinged 
upon. Where an accused, as is the case here, pleads not 
guilty at the preliminary hearing and the arraignment,, 
absence of counsel does not work to his detriment. This 
Court in In re Reed, 81 U. S. App. D. C. 310,158 F.2d 323, 
(1946), stated: 

“But since his plea -was not guilty, and thereafter 
counsel was appointed, and petitioner had a fair trial, 
the failure to appoint at the arraignment inflicted no 
hardship, nor abridged his fundamental rights/’ p. 
324. 

Additional authority for the proposition that a plea of not 
guilty at the preliminary hearing and arraignment are not 
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grounds for habeas corpus, is found in the following cases: 
Alexander v. United States, 78 U. S. App. D. C. 34,136 F.2d 
783 (1943); Bur all v. Johnson, 146 F.2d 230 (C. C. A. 9, 
1944); De Maurez v. Swope, 104 F.2d 758 (C. C. A. 9,1939); 
cf. McJordan v. Huff, 77 U. S. App. D. C. 171,133 F.2d 408 
(1943). 

It is clear that the pleas of not guilty in absence of counsel 
do not warrant his release in a habeas corpus proceeding. 

Appellant argues that his absence from the courtroom 
when his counsel argued the motion for a new trial is a 
ground which entitled him to be released pursuant to the 
writ of habeas corpus. This proposition has no merit either. 
True, conviction of an accused who is not present during the 
trial of his case is a basis for ordering a prisoner released 
under a writ of habeas corpus, but this is because an accused 
is entitled to be confronted with the witnesses against him 
as required by the Sixth Amendment. Such reasoning, how¬ 
ever, is not applicable when the only function of a court is 
“to determine whether * * * there appears any error of law 
to the prejudice of the accused; especially, where, as in this 
case, he had counsel to represent him in the court of re¬ 
view.” Schwab v. Bergren, 143 U. S. 442, 449 (1892). In 
that case, appellant had complained that he had not been 
present in the appellate court when its decision was pro¬ 
nounced upon a judgment rendered against him in the lower 
court. The Supreme Court found that his presence was 
unnecessary. And, in the case of Dowdell v. United States, 
221 U. S. 325 (1911), the Supreme Court held that the pres¬ 
ence of the accused was not required during the actual 
certification by the trial judge and clerk of the court in 
response to an order by a superior court as to certain facts 
regarding the presence of the accused during his trial. The 
accused declared that he should have been present during 
the certification, but the Supreme Court said of the function 
of the certifying officers: 

“They were not asked to testify to facts concerning 
[accused’s] guilt or innocence, they were simply re¬ 
quired to certify • • • as to certain facts regarding 
the course of trial in the Court of First Instance.” 
p. 330-331. 
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The reasons assigned by these decisions for denying relief 
apply with equal force to this point urged by the appellant. 
'There is no testimony taken on a motion for new trial; its 
purpose is to review the proceedings of the trial to deter¬ 
mine if any error was committed. The absence of accused 
during the argument of a motion for new trial is not a 
ground for relief in this proceeding. 

in 

Of the seven allegations made by appellant, with the possible 
exception of the fifth, none, even if true, is a ground for relief. 

This case was remanded “to the District Court for fur¬ 
ther proceedings on the petition as it may be amended, not 
inconsistent with our opinion.’’ Council v. Clemmer, supra, 
p. (Emphasis supplied). The appellant thereafter filed 
an amended petition in the District Court in which he set 
forth fully allegations upon which he prayed for relief. It 
is appellee’s position that for the lower court to have com¬ 
plied fully with the opinion of this Court, a hearing on only 
one ground alleged in the amended petition was necessary, 
for the allegation that the jury was tampered with is the 
sole ground which could possibly be a sufficient basis for 

relief in a habeas corpus proceeding. 

Having shown that the pleas of not guilty at the pre¬ 
liminary hearing and the arraignment and the absence of 
the accused from the courtroom during the argument on the 
motion for new trial do not constitute bases for relief in a 
habeas corpus proceeding, it is only necessary to show that 
appellant’s allegations that (a) the trial judge made preju¬ 
dicial remarks to the jury (b) the defendant was not identi¬ 
fied and that there was an insufficiency of evidence, and (c) 
the prosecuting United States Attorney was permitted by 
the court to tell the jury that defendant had a prison record 
are not valid grounds for relief in a habeas corpus proceed¬ 
ing. 

It has long been established that the purpose of the writ 
of habeas corpus is to provide a prisoner means of obtaining 
a review of questions affecting jurisdiction of the court and 
the sufficiency in point of law of the proceedings. Bowen v. 
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Johnson, 306 U. S. 19 (1939); Johnson v. Zerbst, supra; 
Goto v. Lane,, 265 U. S. 393 (1924); Kenion v. GiU, 81 U. S. 
App. D. C. 96,155 F.2d 176 (1946); Eury v. Huff, 141 F.2d 
554 (C. C. A. 4, 1944); Sanderlin v. Smyth, 138 F.2d 729 
(C. C. A. 4,1943); Graham v. Squier, 132 F.2d 681 (C. C. A. 
9, 1942); Bozel v. Hudspeth, 126 F.2d 585 (C. C. A. 10, 
1942). 

In an excellent article on habeas corpus,4 the author 
states: 

“In order, however, to render a judgment vulnerable 
on habeas corpus, the defect must be jurisdictional, 
as that term is now interpreted. It is not even every 
denial of a constitutional right that renders the 
conviction subject to collateral attack. It is only such 
a deprivation of a constitutional right as affects the 
jurisdiction of the trial court that violates the judg¬ 
ment and makes it vulnerable on habeas corpus.” 
p. 46 

These three allegations go to erroneous actions by the trial 
judge during the trial. If true, they would be only errors in 
the conduct of the trial, and, as such, would not go to the 
jurisdiction of the court. As was said in Price v. Johnson, 
125 F.2d 806 (C. C. A. 9,1942): 

# The right of a trial judge to make a ruling 
during the course of a trial carries with it the possi¬ 
bility of ruling wrongly as well as correctly. It is 
absurd to assert that the jurisdiction of the court 
hinges upon the mere right or wrong of a ruling on 
the admissibility of evidence during the course of a 
trial; that if the court’s ruling on an objection made 
be correct, the court continues to retain jurisdiction, 
but if it errs, the entire proceeding is void. • • •” 
p. 811 

Clearly, the sufficiency of evidence to sustain a conviction 
cannot be tested in a habeas corpus proceeding. Evans v. 
Rives, 75 U. S. App. D. C. 242,249,126 F.2d 633,640 (1942); 
Telfian v. Sanford, 161 F.2d 556 (C. C. A. 5,1947); Hwniley 

4 Holtzoff, Alexander, Collateral Review of Convictions in Federal 
Cowrie, 25 B. U. L. 26, 1945. 
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y. Schidler, 125 F.2d 250 (C. C. A. 10,1942); Pope v. Huff, 
73 App. D. C. 170, 117 F.2d 779 (1941); Leonard v. Hud¬ 
speth, 112 F.2d 121 (C. C. A. 10,1940); Moore v. Hudspeth, 
108 F.2d 729 (C. C. A. 10,1939). 

As for the remarks of the prosecuting United States 
Attorney and the trial judge, these, too, if true, would be 
but errors in the trial of the case and are not grounds for 
relief in habeas corpus. Sester v. Welch, 159 F.2d 703 (C. 
C. A. 4,1947); cf. Wilfong v. Johnston, 156 F.2d 507 (C. C. 
A. 9, 1946); Elliott v. Commonwealth of Kentucky, 45 F. 
Supp. 902 (D. C., W. D. Ken., 1942). 

The only allegation which, if true, we concede as a matter 
of law might serve as a ground for relief in habeas corpus 
is that the jury was tampered with outside the courtroom. 
That ground is distinguished from the others discussed in 
this section in that it was an event de hors the record.5 
Every accused is entitled to be tried by an impartial jury, 
Which is a constitutional right of which he cannot be de¬ 
prived. This would be analogous to those situations pre¬ 
sented in Walker v. Johnson, supra, where the accused was 
deceived and coerced by the prosecuting attorney into plead¬ 
ing guilty, and Pyle v. Kansas, 317 U. S. 213 (1942), where 
the accused was convicted as a result of perjured testimony 
known to be false by the prosecuting attorney. These cases 
present situations where the error is committed outside the 
courtroom by the prosecuting authorities, and is unknown 

to the trial court, which has, therefore, no opportunity to 
act upon it. The other three errors just discussed, if true, 
were committed in the courtroom and were, therefore, with¬ 

in the knowledge of the trial court and subject to action 

by the court. However, we submit that the finding of fact 
of the lower court with regard to this allegation is correct 

IV 

The four new allegations raised on this appeal should not be 
considered by this Court. 

The appellant has alleged four new grounds in his brief 
on appeal which he claims entitle him to be released. It is 

* See Holtzoff, Alexander, supra, p. 40 
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appellee’s position that these should not be considered by 
this Court as they were not raised in the hearing below. 
Curtis v. Rives, 75 U. S. App. D. C. 66,123 F.2d 936 (1941). 

Without setting forth here the exact wording of the new 
allegations A-l, A-3, and A-4, they may be summarized as 
contesting the sufficiency of evidence in the trial. This has 
been shown not to be a ground for habeas corpus, even if 
true. 

Concerning his new allegation A-2, which is that the trial 
judge was so biased as to prevent a fair trial, it is clearly 
implied from the third finding of fact that there is no merit 
to this allegation. 

CONCLUSION 

The appellant has failed to prove any ground upon which 
relief should be granted in a habeas corpus proceeding, and, 
therefore, the order of the lower court discharging the writ 
should be affirmed. 

George Morris Fay, 
United States Attorney. 

John D. Lane, 
Assistant United States Attorney. 

Robert M. Scott, 
Assistant United States Attorney. 
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Assistant United States Attorney. 
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